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IN THE COURT OF THE SESSIONS JUDGE, SONITPUR AT 
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                           Criminal Appeal Case No. 16(S-4) 2016 
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-Versus- 
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S/O Late Kumud Das Thakuria, 
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PO & P.S- Tezpur 
Dist- Sonitpur, Assam.  
2. State of Assam 

      …. Respondents 

(Represented by Public Prosecutor, Sonitpur, Tezpur) 
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                        J  U  D  G  M  E  N  T  

 

1.  This appeal is directed against the Judgment and Order dated 

08-09-2016 passed by Ld. Additional Chief Judicial Magistrate, Sonitpur, 

Tezpur in G.R case No. 2256/13 U/s. 341/354(B)/506 of IPC whereby 

the learned trial court acquitting the accused Sri Rana Thakuria.   

 

2.      The factual matrix of the case in brief is that on or about 9.30 

p.m. of 04-09-2013 the victim along with her husband and their child 

went to visit a doctor  near Paradise Wine Shop at Tribeni Complex, 

Kacharigaon, then the accused came in a car, stopped the vehicle of the 

informant and verbally abused her husband and physically assaulted 

her. Hence, this case.    

 

3.   After registering the case and completion of investigation, the 

O/C of Tezpur Police station filed charge sheet against accused u/s 341/ 

354(B)/506 of the IPC. 

 

4. On being appearance of the accused before the learned trial 

court, Ld. Trial Court after hearing both the sides framed charge against 

the accused Sri Rana Thakuria u/s 341/ 354(B)/506 of the IPC. 

Particulars of the charges read over and explained to the accused to 

which he pleads not guilty and claims to be tried.   

 

5. To substantiate the case, prosecution examined as many as 

seven numbers of witnesses. After completion of prosecution evidence, 

the accused was examined u/s.313 of Cr.P.C. All the evidence appears 

against the accused and the allegations made against the accused are 

put before him for explanation where he denied the allegation and 

evidence and declined to give defence evidence. 

 

6. After hearing argument put forwarded by the learned counsel for 

both the sides, Ld. Trial Court acquitted the accused. 
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7.    Being aggrieved by aforesaid order and Judgment, the appellant 

preferred this appeal on the following grounds including the other 

grounds :  

i) Learned trial court has committed great miscarriage of 

justice acquitting the respondent No.1. 

ii) Learned trial court erred both in law and facts in 

acquitting the respondent No.1   

iii) Learned trial court gave the benefit of doubt to the 

accused in acquitting him but on record there is no any 

iota of doubt in the prosecution case. The learned trial 

court have not recorded the doubts created in the 

prosecution story for which the benefit of doubt given in 

favour of the accused.   

iv) There is no apparent reason that the Investigating 

officer of this case has not been examined to depose in 

the court with the case diary by the prosecution. 

Therefore, learned trial court wrongly took into 

consideration the “contradictions”, “Omission” and 

“commissions” elicited from the prosecution witnesses 

under cross-examination by the accused without 

confrontation of the “contradictions”, “Omission” and 

“commissions”  to the I/O by the accused.    

v) Learned trial court in para 8 in page No. 3 of Judgement 

admitted that the PW 3 was required to be sought, by 

prosecution, declared hostile as PW 3 contradicted 

earlier examined PW 1 and PW 2. Had PW 3 declared 

hostile his evidence would have not come into reckoning 

and the evidence of PW 1 and PW 2 would have remain 

uncontradicted and unassailed. Further, the lapse on the 

part of the PP could have been condoned by the trial 

court by not discussing and taking into consideration in 

the evidence of the PW 3 with that of the PW 1 and PW 

2.  
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vi) The PW 3 palpably turned hostile to the victim as he 

deposed in favour of the accused. The trial court should 

have taken note that the PW 3 was cited as a 

prosecution witness as he supported the prosecution 

case in his statement u/s 161 made before the I.O. but 

while deposing the PW 3 deviated from his previous 

statement and in support of the accused deposed in the 

court that no incident had taken place near the Wine 

shop where he was employed.   

vii) It is apparent from the discussion made in Para 10 of 

page No. 3 of the Judgment that the learned trial court 

unnecessarily examined the evidence of the PW 4 with 

that of the PW 2. It is absurd to hold that the testimony 

of PW 4 is untrustworthy as he stated that no one 

including the PW 2 had tied to stop the incident.   

viii)  The learned trial court appreciated the evidence on 

record without applying judicial mind. During trial PW 1 

to PW 7 examined independently and each of the 

witnesses stated before the court that they have seen 

the incident but learned trial court did not consider the 

said fact. In a public place each and every witness may 

not witness all the happenings that took place at the 

place of occurrence. The statement of PW 3 never be 

used to demolish the incriminating evidence of PW 1, PW 

2, PW 4, PW 5 by learned trial court. 

ix) After instituting the case the same was registered and 

after due investigation I.O. has filed the chargesheet. 

The witnesses are chance witnesses who are happen to 

be present near the place of occurrence, but the learned 

trial court without considering that aspect acquit the 

accused.   

x) It is also submitted that in the beginning of para 13 of 

the Judgment even if believed that an altercation or 

quarrel took place the very allegation of pulling of 
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clothes is doubtful. In turn, if it is believed that 

altercation or quarrel took place on a public road, the 

offence u/s 341 IPC is committed by the accused. Even if 

the accused did not pull the clothes of the PW 1 (victim) 

assault or use of criminal force by the accused to restrain 

the woman victim intending to outrage or attempt to 

outrage her modesty the offence u/s 354 of the IPC is 

completed. There is no reason not to convict the accused 

u/s 354 of the IPC even the evidence is not sufficient to 

convict the accused u/s 354(B) IPC.   

xi) Apparently, the PW 3 was won over by the defence so it 

is absurd to accept his version that no such incident had 

taken place as he did not see no such incident as he was 

present in the Wine shop, near the place of occurrence, 

where he was employed.   

 

8.   I have also heard argument put forwarded by ld. counsel of 

both sides. 

 

Decision and reasons and reasons for decision: 

   

9. Learned counsel for the appellants submitted that the Ld. Trial 

Court without considering the materials and evidence available on 

record, whimsically acquitted the accused which required to be set 

aside. 

  

10. On the other hand, learned Senior counsel for the respondent 

submitted that the appellant has filed this appeal u/s 372 of the Cr.P.C. 

against the order of acquittal. Learned Sr. counsel for the respondent 

again submitted that to prefer an appeal u/s 372 of the Cr.P.C. it 

requires to obtain leave of the High Court as required under sub section 

3 of section 372 of Cr.P.C. but the appellant without obtaining leave of 

the Hon’ble High Court filed this appeal. As such the appeal is 

straightway liable to be rejected.  
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  Learned Sr. counsel for the respondent to fortify his argument 

cited a case law of Satya Pal Singh Vs. State of Madhya Pradesh 

and others reported in 2015 STPL (LT) 5099 SCC.  That apart, 

learned counsel for the respondent again submitted that the 

fundamental principle of criminal jurisprudence is that every person shall 

be presumed to be innocent unless he is proved guilty. Learned Sr. 

counsel for respondent further submitted that the ratio of presumption 

of innocence of the accused is discussed by the Hon’ble Supreme Court 

in the case of Ramanand Yadav Vs. Prabhu Nath Jha reported in 

(2003) 12 SCC 606 and held that – “generally, the order of acquittal 

shall not be interfered with because the presumption of innocence of 

the accused is further strengthened by acquittal. The golden thread 

which runs through the web of administration of justice in criminal case 

is that if two views are possible on the evidence adduced in the case, 

one pointing to the guilt of the accused and the other to his innocence 

the view which is favourable to the accused should be adopted.”    

 

11. Keeping in mind the rival submissions advanced by learned 

counsel of both the parties, I am going to dispose of the case as 

follows. 

12. In considering the hearing of parties, the moot point is to be 

decided in this appeal is – whether the impugned Judgment and Order 

of acquittal dated 08-09-2016 passed by learned lower court is erred in 

law and facts?  

13.  I have thoroughly perused the case laws cited by learned 

counsels of both the parties.   

14. Before averting to the evidence of this case, I would like to see 

the scope of interference by the appellate court in an order of acquittal 

is beautifully summed up in Sanwat Singh Vs. State of Rajasthan in 

the following words by the Hon’ble Apex Court.  

 “9. The foregoing discussion yields the following results : 

(1) an appellate court has full power to review the evidence 

upon which the order of acquittal is founded ; (2) the principles 

laid down in Sheo Swarup case afford a correct guide for the 
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appellate court’s approach to a case in disposing of such an 

appeal; and (3) the different phraseology used in the 

Judgments of this court, such as, (i) “substantial and 

compelling reasons”, (ii) “good and sufficiently cogent 

reasons”, and (iii) “strong reasons” are not intended to curtail 

the undoubted power of an appellate court in an appeal against 

acquittal to review the entire evidence and to come to its own 

conclusion ; but in doing so it should not only consider every 

matter on record having a bearing on the questions of fact and 

the reasons given by the court below in support of its order of 

acquittal in its arriving at a conclusion on those facts, but 

should also express those reasons in its judgement, which lead 

it to hold that the acquittal was not justified.” 

 This legal position is reiterated in Govindaraju V. State 

and the following passage therefrom needs to be extracted: 

 “12. The legislature in its wisdom, unlike an appeal by an 

accused in the case of conviction, introduced the concept of 

leave to appeal in terms of section 378 Cr.P.C. This is an 

indication that appeal from acquittal is placed on a somewhat 

different footing than a normal appeal. But once leave is 

granted, then there is hardly any difference between a normal 

appeal and an appeal against acquittal. The concept of leave to 

appeal under section 378 Cr.P.C. has been introduced as an 

additional stage between the order of acquittal and 

consideration of the judgment by the appellate court on merits 

as in the case of a regular appeal. Sub-Section (3) of section 

378 clearly provides that no appeal to the High Court under 

sub- section (1) or (2) shall be entertained except with the 

leave of the High Court. This legislative intent of attaching a 

definite value to the Judgment of acquittal cannot be ignored 

by the courts.  

 13. Under the scheme of CrPC, acquittal confers rights on 

an accused that of a free citizen. A benefit that has accrued to 

an accused by the judgment of acquittal can be taken away and 
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he can be convicted on appeal, only when the Judgment of the 

trial court is perverse on facts or law. Upon examination of the 

evidence before it, the appellate court should be fully 

convinced that the findings returned by the trial court are really 

erroneous and contrary to the settled principles of criminal 

law.” 

15. The legislation of proviso to Section 372 of Cr.P.C. creats a very 

special right in favour of the victim which is evident from a comparative 

reading of proviso to Section 372 of Cr.P.C. on one side and section 

377/378 which deal with appeal against acquittal etc by the State/its 

instrumentality/complainant on the other side. In that connection, it has 

been submitted that while in Section 377/378 of Cr.P.C., the legislature 

choose to use the word “may” whereas in proviso to Section 372 of 

Cr.P.C., the legislature use the word “shall”.  

16. Uses of such words clearly demonstrates the intention of 

legislature which firmly show that in matter of appeal against acquittal 

etc. by the victim of crime, law put him/her on a much higher pedestal 

than the pedestal, offered to State/its instrumentality/complainant vis-a-

vis appeal against the order of acquittal etc. The fact that the victim, as 

has been held by different Hon’ble  High Courts including our own 

Hon’ble High Court, is not required to obtain any leave before preferring 

an appeal against an order of acquittal etc. (which is mandatory in case 

of appeal against an order of acquittal etc. by the State/its 

instrumentality/complainant) makes such conclusion inevitable.                   

17. Since the appellant challenged the acquittal order mainly on the 

ground that the learned trial court without properly discussed the 

evidence available in the record passed the acquittal order, so I think 

that it would be better to peruse the statement of witnesses available 

on record.   

18. PW 1 Smti Priyanka Hazarika, in her examination-in-chief, stated 

that the incident took place on 04-09-2013, at about 9:30 p.m. near 

Paradise Wine shop. She stated that at that time she along with her 

husband and child, had come to visit Dr. Biren Nath. Thereafter, acused 

came in a car and came infront of their bike, and verbally abused her 
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husband by calling him, “Marwari”, and tore off her clothes. She fell 

down. Thereafter, her husband took her to the police station with her 

torn clothes. She had lodged an ejahar (FIR), Ext.1 and Ext.1(1) is her 

signature.  

19. In cross-examination she admitted that she has not mentioned 

in the FIR about the case number, the place of incident, Paradise Wine 

shop, accused torn her sari and fell her down. She also admitted that 

police did not seized her alleged “sari” neither brought to the court. She 

also admitted that there were many shops including the Wine Shop 

opened at the time of incident. The shops were found open till 8.30 

p.m. She even not submitted any prescription in the court to show that 

she has taken her child to the doctor. She has also admitted about the 

criminal case pending in the court in between her husband and the 

accused.  

20. PW 2 Sri Harish Kumar Pareek stated that at the relevant time 

he along with his wife and child came to visit Dr. B. Nath and while 

returned near Paradise Wine Shop accused had stopped his bike and 

verbally abused them and brought his wife down from the bike and 

scolded her. He stated that the accused had called him “Marwari” and 

pulled the clothes of his wife. He had pushed the accused and brought 

his wife to the police station. His wife filed ejahar. 

21. In cross-examination, he admitted that in the year 2012, the 

informant has filed a case against him in the Kacharigaon Police Out 

Post. Another Money suit was also filed being No.MS 14/12 against him 

by one Barman and Rana. He cannot say how much money alleged to 

be demanded by him. He also admitted that the ejahar is silent as to 

mentioning of any bike and the fact that he has brought his child to the 

Dr. Biren Nath. He also admitted that the case was investigated by 

Himakshi Nath who has a good relation with him. He also admitted that 

the place of occurrence is in the main road which is a busy place and 

there was also a traffic point.  He made statement before the I.O. that 

the Paradise Wine Shop is owned by Rana Thakuria who is his brother-

in-law (Salpati). At the time of occurrence, the Paradise Wine shop was 

found opened.  
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22. PW 3 Sri Sadananda Chetia stated that he is an employee of 

Paradise Wine shop. The incident took place in the year 2013 at night. 

At that time he was on the duty in the Paradise Wine shop. He did not 

know anything happened in the outside.  

 

23. In cross-examination, he admitted that there is a difference of 

10ft in between the Paradise Wine shop and the road. He also admitted 

that their Wine Shop remained opened till 10 O’ clock at night.  

 

24.  PW 4 Sri Tuku Das Gupta stated that the incident took place at 

about 9.30 p.m. near opposite to Triveni complex. At the relevant time 

he was walking after having his dinner. He saw a gathering near the 

Triveni complex and saw a woman was dragged by the accused. He 

goes forward and saw husband of the woman intervened the incident 

and took the woman to his bike. 

 

25.   In cross-examination, he admitted that though at the relevant 

time he saw a gathering at the place of occurrence but he cannot recall 

the name of any of the persons present there.  

 

26. PW 5 Sri Ramen Borah stated that the incident took place at 

9.30 p.m. in opposite to the Triveni Complex near a ATM, which is also 

near the Paradise Wine Shop. At the relevant time, he went to ATM 

along with his brother Himen Borah for enquiring his balance in his 

account. He saw a gathering at the road.  He noticed accused abuses 

the complainant in obscene language. He also saw accused holding 

clothes of complainant and dragged her. Then Harish Pareek took 

complainant from the clutches of the accused.  

 

27.   In cross-examination he admitted that though he has no any 

ATM Card but his father has a ATM Card. During that time her father 

was living. In the ATM there is none other than them. He went to SBI 

ATM though there were many ATM of different banks near the place of 

occurrence.  
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28.   PW 6 Sri Himen Bora stated that the incident took place at about 

9.30 p.m. of about 2 years ago near SBI ATM of Triveni point which is 

just opposite to a Wine shop. While he came out from ATM counter he 

saw a gathering. While he goes forward he saw Harish Pareek and his 

wife along with their child. He saw accused misbehaved and abused 

Harish Pareek and his wife. Harish Pareek after pushing the person who 

has dragged his wife, took his wife.  

 

29.    PW 7 Sri Bir Bahadur Thappa stated that he is an employee of a 

shop of the accused. He has not seen the incident.   

 

30. These much is the evidence of the prosecution. After completion 

of evidence, the accused was examined u/s 313 Cr.P.C.  

31. In the instant case, learned trial court give benefit of doubt to 

the accused in acquitting him but on record there is no any sufficient 

reasons explained by the learned trial court. Learned trial court have not 

recorded the grounds created in the prosecution story for which the 

benefit of doubt given in favour of the accused. It appears that PW 3 

who turned hostile to the victim as he deposed in favour of the accused. 

 In the instant case, it is not only the complainant/victim and her 

husband who have stated about the incident. There are also other 

material witnesses i.e. PW 4 Sri Tuku Das Gupta and PW 5 Sri Ramen 

Borah were also there who had alleged to have seen the occurrence. 

Besides, PW 6 Himen Bora also supported the case. 

 

32. From the foregoing discussions of the evidence on record, I think 

that the learned trial court without examining the I.O. hastily give 

judgment by acquitting the accused.  

 It has been held in Hanuman Vs. State of Hariana reported 

in AIR 1977 SC 1614 that “accused is entitled to know from the 

Investigating Officer that what witnesses have stated before him and 

whether witnesses examined in the court were examined by him or not. 

The non-examination of Investigating Officer is serious omission on the 

part of the prosecution. 
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33. In view of the discussions above, the order of acquittal passed 

by learned lower court is set aside. The case record of GR Case No. 

2256/13 be remanded to the learned trial court with a direction to 

examine the Investigating officer and give Judgment after hearing both 

the parties and complying all the formalities as per procedure of law 

disposed within 2 (two) months from the date of receipt of this case 

order.  

34. Accordingly, the appeal is allowed as stated above.  

 

35.  The case record of GR Case No. 2256/13 be remanded to the 

learned trial court immediately along with a copy of this Judgment.  

   

Given under my hand and seal of this Court on this the 16th day 

of June, 2017. 

 

                        (A.K. Borah) 
                                Sessions Judge 

                                 Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
 

Typed and transcribed by me. 

 

(R. Hazarika) 
Steno.     


